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The proceedings 

 

For the course of the proceedings up to the interim judgment of the Court of Appeal of 

9 July 2013, the Court of Appeal refers to that judgment. In that judgment, the Court of Appeal 

has referred questions to the Court of Justice of the European Union (CJEU) for a preliminary 

ruling. In its ruling of 4 December 2014, the CJEU has answered the questions referred to it for 

a preliminary ruling. Subsequently, the parties have each filed a motion, in the case of FNV 

including an exhibit by which FNV has changed its claim. On 2 July 2015, the parties have 

again pleaded their cases before the Court of Appeal on the basis of the pleadings submitted to 

the Court of Appeal. Finally, the parties have again requested judgment. 

 

Further assessment of the appeal 

 

1.1  In its judgment of 9 July 2013, the Court of Appeal referred the following questions to 

the CJEU for a preliminary ruling: 
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(1)  Must the competition rules of EU law be interpreted as meaning that a provision in a 

collective labour agreement concluded between associations of employers and 

associations of employees, which provides that self-employed persons who, on the basis 

of a contract for professional services, perform the same work for an employer as the 

employees who come within the scope of that collective labour agreement must receive 

a specific minimum fee, falls outside the scope of Article 101 TFEU, specifically on the 

ground that that provision occurs in a collective labour agreement? 

 

(2)  If the answer to the first question is in the negative, does that provision then fall outside 

the scope of Article 101 TFEU in the case where that provision is (also) intended to 

improve the working conditions of the employees who come within the scope of the 

collective labour agreement, and is it also relevant in that regard whether those working 

conditions are thereby improved directly or only indirectly? 

 

1.2  The CJEU has answered these questions as follows: 

 

“On a proper construction of EU law, it is only when self-employed service providers 

who are members of one of the contracting employees’ organisations and perform for an 

employer, under a works or service contract, the same activity as that employer’s 

employed workers, are ‘false self-employed’, in other words, service providers in a 

situation comparable to that of those workers, that a provision of a collective labour 

agreement, such as that at issue in the main proceedings, which sets minimum fees for 

those self-employed service providers, does not fall within the scope of Article 101(1) 

TFEU. It is for the national court to ascertain whether that is so.” 

 

1.3  FNV saw cause in the ruling of the CJEU to change its claim, so that it now reads (in 

essence) that the Court of Appeal: 

 

(a)  rule that competition law (in cases like the present one) does not preclude a CLA 

provision that obliges an employer to apply CLA provisions with respect to self-

employed workers without employees who are to be regarded as false self-employed 

within the meaning of the ruling of the CJEU of 4 December 2014 in this case; in 

particular to apply (minimum) fees; 

 

(b)  order the State to publish on the internet site of the Authority for Consumers & Markets 

and by means of a press release, within two weeks after service of the judgment to be 

given in these proceedings, that according to the court, competition law does not 

preclude a CLA provision that obliges an employer to observe specific (minimum) fees 

with respect to self-employed workers without employees who are false self-employed 

within the meaning of the preliminary ruling of the CJEU of 4 December 2014 on the 

questions referred to it in this case. 

 

1.4  The State has raised objections to this change of claim. According to the State, the 

original claim formed the basis for the questions referred for a preliminary ruling and 

the preliminary ruling of the CJEU, and the principles of due process preclude that such 

a claim is adjusted after the preliminary ruling. Moreover, FNV has no interest in the 

changed claim, because it does not require a decision on who comes under the term 

“false self-employed”. 
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1.5  When requested, the lawyer of FNV has confirmed that with the phrase “in cases like 

the present one” it meant, briefly stated, self-employed substitutes as at issue in these 

proceedings, i.e. musicians who, other than on the basis of an employment agreement, 

substitute for payment in orchestras, and that FNV therefore wishes a judgment from 

this Court of Appeal about the question of whether self-employed substitutes (within the 

meaning given to it in the judgment of this Court of Appeal of 9 July 2013) must be 

regarded as ‘false self-employed’ within the meaning of the ruling of the CJEU. The 

lawyer of the State has stated to agree to this interpretation of the changed claim. 

 

1.6  To the extent that the State nevertheless maintains its objection to this change of claim, 

this objection is unfounded. Due to the change of claim, these proceedings have not 

acquired a different substance; it was intended only to bring the wording of the claim 

into line with the current legal situation, as it has come into being following the ruling of 

the CJEU. As there is also no indication that the State has been prejudiced in any respect 

by this change, FNV was free to adjust its claim in the aforementioned sense. 

 

2.1  The Court of Appeal will now first examine whether the requested declaratory decision, 

as set out above under (a), can be awarded. At issue is therefore the question of whether 

self-employed substitutes must be regarded as ‘false self-employed’ within the meaning 

of the ruling of the CJEU. The Court of Appeal will not give judgment on the question 

of whether self-employed other than substitutes (such as self-employed workers without 

employees in general or working in another sector) must be regarded as ‘false self-

employed’ within the meaning referred to here. Such a judgment has not been requested 

and the Court of Appeal also lacks the necessary information to give such a judgment. 

 

2.2  These proceedings are also not about the activities that self-employed substitutes may 

perform in addition to substituting in an orchestra. The only question at issue here is 

whether they, to the extent that they work as substitutes, must be regarded as ‘false self-

employed’. 

 

2.3  The Court of Appeal takes the ruling of the CJEU to mean that the term ‘false self-

employed’ refers to those substitutes who, for the purpose of competition law, do not 

qualify as an undertaking. Whether such a false self-employed, whether or not because 

of a sham arrangement, must also be regarded as an employee within the meaning of 

Section 6:610 paragraph 1 of the Dutch Civil Code [BW], is not at issue in these 

proceedings. With regard to these false self-employed it applies that specific agreements 

as at issue in these proceedings do not fall under the scope of competition law. 

 

2.4  In its ruling of 4 December 2014, the CJEU described the term ‘false self-employed’ as 

“service providers in a situation comparable to that of employees”. The CJEU also 

considered that “genuine undertakings” - to be distinguished from ‘false self-employed’ 

- are not in a relationship of subordination with the orchestra concerned during the term 

of the contractual relationship and therefore, compared to employees who perform the 

same activity, have more independence and flexibility in terms of determining the time 

schedule, the place and manner of performing the tasks assigned to them, in other words 

the rehearsals and concerts. 

 

2.5  FNV has described the position and the actual activities of self-employed substitutes in 

the documents (most comprehensively in the exhibit of Martin Kothman, officer of 
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FNV, submitted as exhibit with the document of 10 February 2015) and the State has 

not contested this description. Self-employed substitutes are musicians who substitute in 

one or more orchestras and then, except in the situation that the soloist is the substitute, 

perform the same activities as the musicians who are employed by those orchestras. It is 

therefore possible that a self-employed substitute violinist sits at the same music stand 

as an employee (or an employee-substitute) and plays the same part. Self-employed 

substitutes must, just like the employees of the orchestra, be present according to a fixed 

schedule at the rehearsals and concerts of the orchestra. They must, just like those 

employees, follow the instructions of the conductor. The quality of an orchestra 

production depends on the continuity in the presence of the musicians. A rehearsal 

cannot be made up for at another time. Self-employed substitutes may not have 

themselves replaced by a person designated by themselves; if necessary, the orchestra 

itself will arrange for a replacement who satisfies its quality requirements. Self-

employed substitutes can, and often will, in addition to the activities referred to above, 

earn income as a music teacher, either as a private teacher or at a conservatory or a 

school of music. 

 

2.6  The Court of Appeal is of the opinion that self-employed substitutes must be regarded as 

‘false self-employed’ within the meaning of the ruling of the CJEU. Unlike ‘genuine’ 

undertakings, self-employed substitutes have a relationship of subordination during the 

contractual relationship. They must not only follow the instructions of the conductor, 

but must also be present for rehearsals and concerts according to a schedule made 

available to them, all this not different from the musicians who are employed by the 

orchestra. There is no flexibility or independence as regards the determination of the 

time schedule, the place and manner of performing the tasks assigned. 

 

2.7  The State has argued that the self-employed substitute can decide whether he binds 

himself, for what he binds himself, for how long he binds himself and whether, in 

addition, he works for other clients. However, that is not essentially different for an 

employee-substitute who enters the employment for a definite period, for example for a 

series of concerts. Moreover, an employee-substitute who is not employed under a full-

time employment contract, is free to perform other paid activities in addition. That the 

CJEU does not regard the substitute’s freedom to enter into an obligation with an 

orchestra as a decisive criterion is also apparent from the words “during the contractual 

relationship” (in legal grounds 36 and 37), by which it has apparently wanted to 

emphasize that it is more important how the relationship is once a substitute has 

accepted an assignment. 

 

2.8  Furthermore, the State has noted that it is decisive whether the musician in question is 

free not to have himself scheduled, a freedom that, according to the State, the self-

employed substitute has, but the employee-substitute has not. To the extent that the State 

means to say that a self-employed substitute is free to accept or not accept an 

assignment, the argument fails because of what is considered under 2.7 above. To the 

extent that the State means that a self-employed substitute is free not to execute, or 

execute only partially, an assignment he has accepted, the argument also fails. Even if 

such freedom existed in a strictly legal sense, it must be assumed that it is unlikely that 

such a substitute will be hired a second time by the orchestra concerned. A real freedom 

does therefore not exist, in the opinion of the Court of Appeal. 
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2.9  Finally, the State has argued that a soloist must also attend the rehearsals and that no one 

will argue that he is a ‘false self-employed’. In general, however, a soloist will not be in 

a subordinate position vis-à-vis the conductor and to that extent also not perform the 

same activities as employees-substitutes in the same orchestra. Apart from that, the 

Court of Appeal is of the opinion that the soloist, regardless of whether he must be 

regarded as a substitute, is such an atypical case that the Court of Appeal cannot let 

depend on it the answer to the question of whether self-employed substitutes in general 

must be regarded as ‘false self-employed’. 

 

2.10  The conclusion from the foregoing is that the declaratory decision requested under (a) 

can be awarded in the manner set out below. 

 

2.11  Under (b), FNV requests that the State be ordered to publish that according to the court, 

competition law does not preclude a CLA provision that obliges an employer to observe 

specific minimum fees with respect to ‘false self-employed’; as the requested 

publication is not more than, and does not differ from, what the CJEU has already 

decided in its ruling of 4 December 2014, the Court of Appeal is of the opinion that 

FNV has an insufficient interest in it. It may be assumed that the parties affected by it 

have meanwhile become aware of that ruling. To the extent that this is not so, nothing 

precludes that FNV informs such parties itself. This part of the claim will be dismissed. 

 

3.1  The conclusion from the foregoing is that the only ground for appeal, read in 

conjunction with the changed claim, is well-founded. The judgment of the District Court 

will be set aside and the claim under (a) will be awarded. 

 

3.2  Being the unsuccessful party, the State will be ordered to pay the costs of these 

proceedings in both instances, as well as the costs of the proceedings for reference. 

 

Decision 

 

The Court of Appeal: 

 

 sets aside the judgment of the District Court of 27 October 2010, and in a new 

judgment: 

 

 rules that competition law does not preclude a CLA provision that obliges an employer 

to apply CLA provisions and, in particular, apply specific minimum fees with respect to 

self-employed substitutes within the meaning of this judgment; 

 

 dismisses all other or further claims; 

 

 orders the State to pay the costs of the proceedings in both instances, in the first instance 

until 27 October 2010 on the part of FNV estimated at €334.25 for disbursements and 

€1,808 in salary of the lawyer, in the appeal to date estimated at €725.31 for 

disbursements and €4,470 in salary of the lawyer, and in the proceedings for reference at 

€2,682 in salary of the lawyer, and decides that, in default of payment within fourteen 

days after this judgment, statutory interest will be payable on these amounts, as referred 

to in Section 6:119 of the Dutch Civil Code, from the fifteenth day; 
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 declares the cost order part of this judgment provisionally enforceable. 

 

This judgment was given by mr. S.A. Boele, mr. E.M. Dousma-Valk and mr. T.R. Ottervanger 

and pronounced at the public hearing on 1 September 2015 in the presence of the registrar. 

 

[signature] [signature] 

 

Issued as a true bailiff's copy: 
Issued to mr. R.A.A. Duk 

Lawyer of: app./resp. 

The registrar of the Court of Appeal  

in The Hague 

[signature] 


