
	  

	  

 
 
 

Additional comments about the proposed Directive 
on certain permitted uses of orphan works 

 
 

I. The characteristics of performers are being ignored 
1. The far-reaching and potentially negative impact of the Directive on European performers should not be 
under-estimated. We wish to recall that neither the situation of music performers nor the fixation of their 
performances can be compared with those of authors and authors’ works. 

2. For example, the term of protection for an author is 70 years after his or her death (which may easily lead to 
120 years of protection), whereas performers are only protected 70 years (50 years until the entry into force of 
the revised Directive 2006/116) after the communication to the public of the recorded performance or the 
publication of the phonogram. The potential number of orphan recordings is therefore likely to be much smaller 
than that of orphan works. Moreover, unless the fixation of a performance was made without the performer’s 
consent, or the information attached to the recording has not been kept available, all performers in a recording 
are usually known. 

3. The proposed Directive, which was initially meant and drafted to deal with authors and works (in particular 
printed materials), is therefore of very little relevance to performers. 

II. Authorising commercial uses of orphan works completely diverges from the directive’s objectives 
4. Should broadcasting organisations be authorised to use orphan works for commercial purposes, they would 
be in a position to derive a commercial benefit from such use without being compelled to any form of 
compensation, which would somehow result in the user being paid with the artist’s money. An exemption from 
the payment of a fair compensation is both unfair to creators and not necessary to achieve the objectives of the 
proposed Directive. 

III. Diligent search should not be subject to conflicts of interest 
5. Diligent search can’t reasonably be left to the responsibility of those whose interest is precisely that no right 
holder be identified. A mandatory involvement of right holders organisations in this process is absolutely 
essential, in order to guarantee that the research is conducted in “good faith”. 

IV. The orphan work status should fall as soon as one right holder can be identified  
6. Classical music often involves a large number of performers. It is not acceptable that failing to locate 1 
performer in a 120-musician orchestra results in the recording being considered orphan. Such provision could in 
practice lead to a potentially huge number of performers being prevented from exercising their intellectual 
property rights, which would be clearly incompatible with the 3-step test. 

V. Unfair competition 
7. The absence of compensation creates a clear incentive to exploit works and recordings with an orphan 
status, rather than those that are subject to prior authorisation and/or payment. Allowing access and 
dissemination of orphan works and recordings with no compensation being paid whatsoever would de facto 
create a positive discrimination in favour of orphan works and recordings, to the detriment of all the performers 
who make a living from the exploitation of non-orphan recorded performances. This would also negatively impact 
creative innovation, investment and jobs opportunities in the sector. 

8. This worrying side-effect would be even worsened, should Member States be allowed to authorise 
commercial uses of orphan works, in violation of both the three-step test and the principle of free and unbiased 
competition. 

VI. Agreements between users and right holders should be sought in priority 
9. The raison d’être of this legislative initiative is to provide for legal solutions to certain uses where licensing is 
made difficult because right holders cannot be identified and located. Therefore, priority should be given to 
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possible agreements and licensing contracts, either already in existence or to be concluded between users and 
right holders. 

VII. The extended collective licensing is an appropriate solution 
10. The Commission’s Impact Assessment recalls the role of collective licensing in limiting the problem of orphan 
works in the Music sector. In particular, it quotes the example of the Nordic countries where extended collective 
licensing allows collective management organisations to represent all right holders, including those who are not 
affiliated nor identified yet. FIM believes that this model represents the most efficient, balanced way to deal with 
the issue of orphan works, as it is both 

- Safe: it relies on an international network of collecting societies who are the best placed to identify right 
holders without involving unnecessary research costs nor undesirable conflicts of interests. It also 
ensures that the late identification of a right holder allows an appropriate payment to occur. 
- And fair: it allows the collection of a fair compensation, thus avoiding a biased, undesirable incentive to 
exploit orphan works and recordings to the detriment of right holders in non-orphan ones. 

VIII. Our recommendations: 
• Amendments 4 to 6 should be REJECTED 
• Amendments 12 to 14 should be REJECTED 
• We support Amendment 15 on recital 20 

• Amendments 16 and 17 should be REJECTED 

• Amendments 23 and 24 should be REJECTED 

• We support Amendment 26 on art. 3, paragraph 2 

• We support Amendment 27 on art. 3, paragraph 3 

• We support Amendment 29 creating a new paragraph in art. 4 

• Amendment 30 to art. 5 - paragraph 1a (new) should be REJECTED 
• Amendment 31 to art. 5 - paragraph 1b (new) should be REJECTED 
• Amendments 32 and 33 should be REJECTED  
• We support Amendments 34 and 35 creating a new paragraph 4a in art. 6 
• Amendments 36 to 41 should be REJECTED 
• Amendments 57 and 58 to recital 9 should be REJECTED 
• Amendment 73 to recital 17 should be REJECTED 
• Amendment 84 to recital 22 should be REJECTED 
• Amendments 95, 96 and 98 to Art.1, paragraph 2, point 3 should be REJECTED 

• Amendment 109 to Art.3 paragraph 1 should be REJECTED 
• Amendments 113 to 115 to Art.3 paragraph 2 should be REJECTED 
• Amendments 128 to Art.5 should be REJECTED 

• Recital 21 and 22 should be DELETED and replaced with the following: 

“When a Member State permits, under the conditions established in this Directive, the use of orphan works by 
publicly accessible libraries, educational establishments, museums, archives, film heritage institutions or public 
service broadcasting organisations in order to achieve their public interest mission, a remuneration shall be paid 
to collecting societies representing a substantial number of a category of right holders. Such remuneration should 
take account of the type of work and the use concerned. Revenues collected from such use of orphan works 
should contribute to financing rights information sources that will facilitate diligent search, by low‐cost and 
automated means, in respect to categories of works that fall actually or potentially within the scope of application 
of this Directive. A part of these revenues shall be used to remunerate right holders who remain to be found or for 
whom the orphan status of the work concerned will come to an end”. 
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• We recommend the INSERTION OF 2 NEW PARAGRAPHS in art. 3 (after paragraph 3) as follows: 

“In the event that a cinematographic or audio-visual work or music recording subject to a good faith diligent 
search is known to be a co-production in more than one Member State, the good faith diligent search must be 
carried out in each of the Member States concerned” 
“Where a work is wrongly considered orphan due to a negligent search, the user is liable for copyright 
infringement”. 
• Art. 6, paragraph 5 should be AMENDED as follows: 

“The organisations referred to in Article 1(1) shall pay a remuneration to the relevant collecting societies for uses 
permitted in accordance with the present article”. 
Should the above not be accepted, the following amendments should be supported: 69 (to recital 16), 142 
(creating new paragraph 3 in Art.6), 145 (to Art.6, paragraph 4), 146 (creating new paragraph 4a in Art.6).  

• Art. 7 should be entirely DELETED 
• The following amendments, which are linked to Art.7, should be REJECTED: 82, 84, 150, 151, 152, 153, 155, 
156, 158, 159 and 160 
• We support amendments 81, 83, 138, 140, 148, 149 
 
 

The International Federation of Musicians (FIM) is an international nongovernmental organisation 
representing musicians’ trade unions, guilds and associations in about 70 countries covering all regions of the 
world, which enables it to speak for hundreds of thousands of musicians. In the European Union, the European 
group of FIM counts 26 musician trade unions from 21 EU Member States, working both in live performance and 
in the recorded media. 
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