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ELEMENTS FOR AN ANALYSIS OF THE PROPOSAL FOR A DIRECTIVE OF THE EUROPEAN 
PARLIAMENT AND OF THE COUNCIL ON SERVICES IN THE INTERNAL MARKET (COM(2004)2) 

 
 
 
I - Background 
 
The proposal for a Directive on Services in the Internal Market aims to provide a general legal framework that will 
eliminate the obstacles to the freedom of establishment for service providers and to the free movement of 
services within the European Union. This “horizontal” legal instrument would cover a wide variety of services, 
including, in particular, cultural and audiovisual services. The directive would apply to “any self-employed 
economic activity (…) consisting in the provision of a service for consideration” (Article 4, §1). Only certain 
services are expressly excluded from the proposed directive, given that they are subject to specific sectoral 
provisions, as in the case of, e.g., financial services, e-communication services and transports.  
 
The proposed directive would enshrine a principle already applied to goods, namely the  “exclusive competence 
of the country of origin” as regards the conditions governing access to service activities, as well as the control and 
regulation of such activities. Under the proposed directive, providers would be subject only to the national 
legislation of the country where they are established, and Member States would not be allowed to restrict the 
freedom to provide services in the case of a provider established in another Member State.  
 
Applied to the cultural sector, this principle would have perverse effects, bearing in mind also that the Community 
only has complementary competencies in this sphere, i.e. competencies which are limited to the four areas 
defined in Article 151 EC1. The proposed directive contains no guarantees that the powers of Member States in 
the cultural field will be preserved. 
 
The concerns of the signatory organisations relate mainly to the audiovisual sector and to the social protection 
and legal employment status of cultural workers. 
 
 
II- Audiovisual services 
 
Applying the “country of origin law” principle entails the risk of calling into question European legislation and 
jurisprudence in the audiovisual sector. Indeed, in the “Television Without Frontiers” (TWF) Directive, the “country 
of origin principle” is mitigated by recognition of a number of specific competencies attributed to the country of 
destination in several areas including the licensing, administrative authorisation and tax systems, the contents of 
the programmes, the granting of support for independent production, decisions concerning quotas and events of 
major significance, etc. The new directive would make it impossible to maintain these competencies. 
 
In the TWF Directive, media pluralism, cultural diversity, freedom of expression, as well as the protection of 
consumers and minors, co-exist with the principle of free provision of services. European law has recognised, for 
example, the right of the country of destination to apply restrictions to advertising in order to protect consumers 
                                                   
1 In accordance with Article 151 of the EC Treaty, Community policies aim to encourage cooperation between Member States and, if 
necessary, to support and supplement their action in the following areas: 
- The improvement of the knowledge and dissemination of the culture and history of the European people; 
- The conservation and safeguarding of cultural heritage of European significance; 
- Non-commercial cultural exchanges; 
- Artistic and literary creation, including in the audiovisual sector. 
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and the general interest. However, the “services draft directive” contains no mechanisms enabling “destination 
countries” to safeguard these general-interest objectives. Only the protection of minors is mentioned in the 
proposed text.  
 
In spite of the fact that the Commission provides for the sectoral directive and the horizontal directive to “apply 
cumulatively”, the latter would encroach on the TWF Directive, effectively blocking its development and that of 
any attendant legislation. This is in fact confirmed by point 47 of the draft directive’s preamble which, as regards 
the “country of origin” principle, prohibits the extension or limitation of derogations provided for in the TWF 
Directive. Any development aimed at mitigating the “country of origin” principle in the case of audiovisual services 
would no longer be possible. Thus, for example, satellite broadcasting could no longer be brought under the TWF 
Directive while at the same time recognising, for destination countries, certain rights in respect of media pluralism, 
the protection of minors and consumers, etc. This shows a clear intention to prevent any further sectoral 
development and to subject audiovisual services to a single rule which does not take into account their specificity. 
 
Audiovisual services should therefore be excluded from the scope of application of the new directive, not only 
because they are subject to sectoral regulations but also in order to take into account the fact that they fall within 
the provisions applicable to cultural services, which confer a number of rights and duties to Member States and to 
the Union in terms of ensuring media pluralism and respect for cultural diversity. 
 
 
III- The social protection and legal employment status of cultural workers 
 
EAEA believes that the proposed directive could have particularly harmful effects on the cultural and media sector 
by paving the way for increased competition between artists and other workers in the sector, in such a way as to 
undermine cultural activities that cannot be considered a standard form of economic activity. 
 
It should be stressed, in this connection, that the legal frameworks applicable to the various professions in the 
entertainment sector in EU countries are highly heterogeneous, so that workers carrying out their work in identical 
conditions are considered self-employed workers or, alternatively, employees, depending on the country. 
However, it is rare for artists or other media and entertainment workers to take on the burdens and risks 
associated with the production of a show or live performance event (hire of a theatre, insurance, promotion costs, 
wages of technicians and other personnel required for production, payment of copyrights, travel and 
accommodation costs, etc.). They will only do so – thus acting as “real” entrepreneurs – in pursuance of an 
advantageous financial and fiscal strategy involving the creation of a business company specifically for this 
purpose. Much more often, these typically “precarious” workers are pressurised by employers into accepting a 
legal employment status which deprives them of the benefits they would enjoy as employees. This enables 
employers to achieve considerable savings in terms of social security contributions, but this arrangement is not 
compensated for by a sufficient increase in the gross pay earned by the worker.  
 
As a result, the workers concerned are left alone to bear the costs of their social protection and often have only 
the minimum compulsory insurance cover.  
 
The difference between a “non-employee” and a service provider is not clearly established at Community level. 
On the other hand, the European Commission’s regrettable decision to take the French Government to the ECJ 
on the grounds that Article L.762-1 of the French Labour Code (which establishes a basic “presumption of 
employment contract” for entertainment workers) is an obstacle to the free provision of services, suggests that the 
Commission intends to assimilate any “non-employee” worker to a “service provider”. We reject any such 
interpretation which, if confirmed, would bring artists and other workers in the sector under even more pressure to 
work as self-employed workers. 
 
Application of the “country of origin law” principle might make it possible to circumvent, in different ways, the 
minimum legal or collectively agreed provisions applicable in individual Member States. 
 
In broad terms, three typical cases can be distinguished. According to the Commission, the proposed directive 
has no impact on any of them. Arguing that it is not its intention to call into question the systems established by 
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Member States to protect professions which are particularly vulnerable to deregulation, the Commission explains 
that the directive should in no case be used to circumvent social standards. Nevertheless, the Directive does not 
provide for any mechanisms that would enable us to reach such a conclusion. 
 
First case: a cultural worker from a EU member country where he or she is self-employed arrives in another 
member country where he/she wishes to work enjoying the legal status of a self-employed worker. According to 
the Commission, the directive (and, more specifically, the principle whereby the legislation of the country of origin 
is to apply) would not change the present situation in the least, since in all the countries where collective 
agreements exist covering self-employed workers there are no laws or regulations which make compliance with 
such collective agreements obligatory for an employer (or employers’ organisation) who has not subscribed to the 
agreement in question. The “employer” is entitled in all cases not to apply the collective agreement to the 
contractual relation, so that applying the “country of origin” principle would not deprive the current arrangements 
of any existing guarantees (agreements applicable on a voluntary basis).  
 
Assuming, but not conceding, that a cultural worker can be considered a service provider who should be subject 
to the rules of the new directive, applying the “country of origin law” principle would undermine the voluntary 
collective bargaining system which, particularly in Northern European countries, is the basic foundation upon 
which the rules governing employment relations in the sector have been built. In those countries, the role of 
legislation is much weaker than in “Latin” European countries. One obvious consequence of this is that there is no 
legal or regulatory mechanism in place to extend a collective agreement to an entire sector of industry. 
Furthermore, many creative activities are performed by people whose legal status is that of self-employed 
workers because of the legal traditions prevalent in those countries. However, collective bargaining plays an 
essential role to the extent that trade union organisations are instrumental in negotiating collective agreements for 
these categories of “workers”. 
 
The social balance prevalent in those countries is therefore essentially based on an established system of 
collective bargaining – recognised by employers’ associations and workers’ organisations alike – as well as on 
respect for social dialogue. While, from a strictly legal point of view, applying the “country of origin” principle does 
not modify any existing law, such a move is nevertheless highly liable to upset the existing balances – a 
particularly harmful consequence in a sector characterised by economic fragility.  
 
EAEA is of course in favour of a high level of mobility for European cultural workers, but mobility must be 
accompanied by guarantees that workers will be treated equally and that collective bargaining will be respected. 
 
Second case: a cultural worker is posted to another EU country by his or her employer. The “country of origin” 
principle would not apply – according to the Commission – since such a case would fall under Directive 96/71 on 
the posting of workers, which is the subject of an exception under Article 17 of the draft directive. 
 
Even on the assumption of a derogation of the “country of origin” principle, service providers posting workers 
abroad would be exempted from a number of “constraints”, including the need for a declaration of secondment, 
the obligation to have a representative or an office or some form of official documentation in the host country, as 
well as the obligation to record the entry and obtain a stay permit or work permit for workers from third countries 
(in relation to the country of origin).  
 
The immediate consequence of this would be to prevent host countries from exercising any kind of preventive 
control, thus making the task of Labour Inspectorates very difficult, since the host country would have no 
information at its disposal concerning the duration of work, the duration of holiday entitlements, etc. Compliance 
with regulations and labour law could only be ensured in the event of a dispute brought before a judge in the host 
country. 
 
Third case: a cultural worker who is self-employed in his or her country of origin who arrives in a country where 
he/she wishes to work as an employee. According to the Commission, the “country of origin” principle (whereby 
he/she should work as a self-employed worker in accordance with the standards of the country where he/she is 
established) would run counter to the territoriality principle governing social regulations, pursuant to an judgement 
of the ECJ of 20 November 2001 (Aldona Malgorzata Jany and others), according to which: 
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“It is for the national court to determine in each case, in the light of the evidence adduced before it, 
whether the conditions allowing it to be concluded that [the activity] is being carried on by the person 
concerned in a self-employed capacity are satisfied, that is to say: 
 
- outside any relationship of subordination concerning the choice of that activity, working conditions 

and conditions of remuneration;  
- under that person's own responsibility; and 
- in return for remuneration paid to that person directly and in full.” 

 
We feel it is necessary, however, to put forward two sets of considerations. 
 
The first concerns the fact that, while the Commission is in no doubt that the national judge retains competency to 
ascertain – depending on the conditions in which the contract is being executed – the existence or not of an 
employment contract, it would be desirable for the proposed directive to detail this point clearly and 
unambiguously. In fact, it is apparent from reading the proposed directive that nothing allows a national judge to 
override the “country of origin” rule in order to ascertain the situation of a “service provider” whose activity, in the 
opinion of the judge, should be governed by an employment contract under national legislation. 
 
The second set of – much more fundamental – considerations concerns the risk of fraud and the impossibility of 
exercising any effective control on these kinds of practices. In the absence of a legal dispute between a service 
provider and a “client”, it is practically impossible for a third party (Labour Inspectorate, trade union organisations, 
etc.) to verify systematically whether the contractual relationship established between the two allegedly 
independent parties ought to be considered fraudulent. This is particularly true in the live performance sector, 
which is characterised by the prevalence of short-term contracts with many different “employers”, often in a 
climate of strong competition between professionals who are highly vulnerable to “job blackmail”. 
 
In such a context, ensuring the effective protection of employment agreements seems a very unrealistic hope. 
 
The risk is all the more disquieting in that it could seriously undermine the trade union representation of workers 
in the sector and lead to a downward levelling of contractual practices on the basis of the least regulated and 
least protective systems. This is a particularly alarming possibility, given that most of the 10 new member 
countries – in spite of the obligation to incorporate the Community “acquis” – are lagging far behind the majority of 
the EU’s “old” members in the area of social protection and employment legislation.  
 
Applying the proposed directive to the cultural sector – and, in particular, to self-employed workers deemed to be 
“service providers” – would have catastrophic consequences for a sector which is already facing extreme 
imbalances between employers and workers as regards their bargaining power. It would encourage employers to 
exploit the lack of clarity which characterises the legal employment status of workers in the live performance and 
media sectors as opposed to the “real” service providers (i.e. operators who have made financial investments in 
production and have a direct share in the profits in addition to incurring the risk of potential losses). At the same 
time, it would facilitate fraudulent practices based on the spurious categorisation of employment relations as the 
provision of a service by a self-employed worker. This would seriously undermine the working conditions of these 
workers who – as evidenced by several Europe-wide studies – only very rarely benefit from an adequate 
regulatory framework. 
 
Furthermore, we believe that the draft directive indirectly jeopardises the freedom of association and the right of 
every worker – whether an employee or self-employed – to join a union and to bargain collectively for optimal 
working conditions. The proposal would prevent, de facto, any improvement in working conditions in the new 
Member States, given that workers in those countries would not be in a position to refuse employment offers from 
abroad that were conditional upon the maintenance of the status quo in the countries of origin. This would 
inevitably have adverse effects in other EU Member States, including those that have succeeded, through 
collective bargaining, in achieving minimum guarantees for media and entertainment workers employed in the 
country concerned. Furthermore, such a negative trend would no doubt find a fertile ground in certain EU member 
countries, such as Ireland, which dispute the right of unions to bargain collectively for minimum pay levels on 
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behalf of their members, under pretext that the union members concerned are self-employed and, as such, are 
taking part in unlawful “cartels” that distort competition. 
 
 
IV- Deregulation of artists’ agents 
 
While it does not directly target the labour market, the proposed directive would nevertheless apply to 
employment-related services. Thus, it would directly concern artists’ agents and their contractual practices vis-à-
vis media and entertainment workers. This a source of grave concern, given the low level of regulation of agents’ 
activities and the complete lack of harmonisation of the conditions for access to their profession, as well as the 
lack of harmonisation of the guarantees that agents offer to their “clients” (i.e. entertainment and media workers). 
In certain EU member countries, official permit systems, such as agent or “entertainment entrepreneur” licences, 
have been developed to provide social, professional and cultural guarantees to the artists themselves as well as 
to the public (a case in point is French legislation, which – among other provisions – limits the agent’s 
commission to a maximum of 10% of revenue). The proposed directive would only aggravate the situation by 
legitimating a de facto EU-wide harmonisation based on… the absence of any regulation or minimum guarantees! 
 
 
V- Conclusion 
 
In conclusion, what we are observing – as a reason for particular concern – is that the liberalisation of the 
movement of persons, goods, services and capital (which in itself is a highly desirable development) is not 
accompanied by adequate minimum social guarantees so as to prevent deregulation processes from having 
particularly devastating consequences in a sector as fragile as the cultural sector already is.  
 
This is why the signatory organisations reject the draft directive as submitted by the European Commission. 
However, should the directive pursue its legislative course, the signatory organisations call for clear and explicit 
guarantees that the audiovisual sector and, more generally, the cultural sector will be exempted from the “country 
of origin law” principle, and that the appropriate legal or collectively agreed social provisions will apply to all the 
workers concerned. 


